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IN THE UNITED STATES DISTRICT CO ﬂ‘ﬁ“\NTE R E D

FOR THE SOUTHERN DISTRICT OF WEST

BLUEFIELD DIVISION JUL 2 7 2005
GENTRY E. McPEAK, ) TERESA L. DEPPNER, CLERK
) U.S. District & Bankruptey Courts
Plaintiff, ) Southern District of West Virginia
)
v, ) CIVIL ACTION NO, 1:03-2283
)
JO ANNE BARNHART, )
Commissioner of Social Security, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Pending is Plainti[f"s attorney’s Petition for Attorney’s Fees “in the amount of $1,500.00 for
obtaming remand, which said action resulted in the plaintiff’s rcecipt of Title IT and SS1 benelits.”
(Document No. 9.) Plaintiff’s altormey stales that Plaintiff and his dependents received Award

Certificates in May and November, 2003, informing them of the amount of their past due benefits

and the withholding of $6,994.67 for direct payment of attorney’s fees.' Plaintiff’s attorney statcs

! Plaintif[ first applied for social security benefits on April 1, 1997, claiming August 29,
1996, as the date of the onset of his disability. While he was awaiting the Appeals Council’s
consideration of his request for review, Plaintiff applicd again for bencfits on April 23, 1999,
Having been denied benefits administratively with respeet to his first application, Plaintiff sought
this Clourl’s review on December 21, 2001. MePeak v. Barnhart, Civil Action No. 1:01-1275. On
March 31, 2003, the Court reversed and remanded the matter to Defendant for further
proceedings. Apparently, Plaintiff received a partially favorable decision m the course of
admunistrative proceedings upon his sccond application and dispuled the date of onset of
disability as the agency had delermined it. Plaintiff exhausted his administrative remedies with
respect to his second application somelime after the Court reversed and remanded in Civil Action
No. 1:01-1275, and sought this Court’s review in this case on October 24, 2003. On January 21,
2004, Defendant requested remand in this casc so that it could be consolidated with Plaintiff's
first claim and the agency could consider them both together, and the Court remandcd the case
pursuant to sentence six of 42 U.8.C. § 405(g). By that time, it appears, benefits had been
awarded and past due benefits were paid based upon a determination with respect 1o Plainhiff’s
second application that Qctober 8, 1999, was the date of onset of Plaintiff’s disability.
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that *2.2 hours were devoted to this case at the District Court level resulting in a requested fee of
One Thousand Five Hundred Dollars ($1,500.00) for all Court services pursuant to 42 U.S.C. §
406(b).” Plaintiff’s attorncy submits an itermized statement of services which she rendered beginning
October 17, 2003, and ending January 22, 2004, the period of time when this case was commenced
and pending in this Courl, indicating that she spent a total of two hours and twelve minutes
communicaling and meeting with Plaintiff about proceedimg in this Court and considering
Defendant’s request for remand of the case. Plaintiff’s attorney also attaches an Affidavit of Plaintiff
which states as follows:

The law firm of Hensley, Muth, Garlon and Hayes represented me in two scparate

claims for Supplemental Security Income and disability insurance benefits. When the

Social Sceurity Admimstration found that [ was disabled, 1 reccived a Notice of

Award advising me as to my past-due benefits; the Notice also explaincd that

$6,994.67 had been withheld for the payment of my attorney’s fees. The Social

Security Administration approved my Fee Contract with my attorney and approved

a fee of $4,000.00 for successfully representing me administratively. Ms. Garton has

now prepared a Petition asking the Court for a fee of $1,500.00 for her work before

the Court, and T hereby state that I have no objcction to her receipt of this fee.

The Court entered an Order establishing a time frame within which the Defendant was required to
file objections and Plaintiff’s attorney was rcquired to file 4 Reply. (Document No. 10.) Defendant
filed Objections (Document No. 11.) and Plaintiff’s attorney filed a Reply (Document No. 12.)
within the prescribed time frame.

Defendant objects te Plaintiff’s attorney’s Petition for Attorney’s Fees stating that “the fee
tcquested is unreasonable because it represents a windfall to Plaintiff's counsel, amounting to
$681.82 per hour based on attorney activilies before the Court ($1,500 divided by 2.2 hours).”
Defendant asserts citing Gishrecht v. Bamhart, 535 U.S. 789, 122 8.Ct. 1817, 152 L.Ed.2d 996

(2002), that the Court is required to determine a “‘reasonable fee’ . . . by looking first to the
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contingent-fee agreement and then testing for reasonableness, including reviewing a record of hours
spent representing the claimant in court and a statement of the lawyer’s normal hourly billing charge
[or noncontingent-fee cases.” Defendant states that Plaintiff's attorney has not stated her hourly
billing charge in non-contingent fee cases and has not shown thal the requested fee is rcasonable,

Plamtiff’s attormey states in her Reply that “[r]epresenting a disability claimant on iwo fronts
18 confusing and almost invariably results in less money being available for attorney’s fees because
the second claim is successful and stops the accumulation of withheld bencfits.” She states that her
payment of $4,000 plus the $1,500 as she requests is $1,494.67 less that the amount which the
agency withheld as 25% of Plaintiff's past duc benefits, She cites this Court’s decision in Claypool
v. Barmbart, 294 F.Supp.2d 829 (8.D.W.Va. 2003), wherein this Court awarded an attomey’s fee of
$18,000 for 12.56 hours of legal work in conformity with the attorney’s 25% contingency fec
agreement with Mr. Claypool and determined that the amount of attorncy’s fees requested and
awarded was considerably less than 25% of the past due benefits awarded.

On this background, the Court first must determinc whether it ¢an approve payment of fecs
as Plaintiff’s attomey requests in this case when the [avorable decision triggering entitlement to

attorney’s fees occurred at the administrative level. In Conner v. Gardner, 381 F.2d 497, 500 (4™ Cir.

1967), the Fourth Circuit determined that the District Court properly allowed payment of attorncy’s
fees to a social security disability claimant’s attorney for services performed in Court though the
District Court had remanded the casc and did nol award benefits to the claimant stating as follows:

We arc of the view that the court may award a fee for subsiantial work donc before
the court although the court enters no judgment for specific benefits but, instead,
orders a remand to the Secrelary who ultimately honors the ¢laim for benefits. While
the 1965 amendment [to § 406(b)] is not concerned with the specific situation before
us, we concludc that the intent of Congress was broad enough to encompass it. The
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purposc of this amendmenl was to provide, within rcasonable limits, fees for
attorneys rendering services in the District Court. To permit counscl to receive a
reasonable fee for such services will not defeat such purpose, but will serve to
advance it.

See also Morris v. Social Securily Administration, 689 F.2d 495, 497 (4"1 Cir. 1982), m which the

Court, citing Conner, stated that “an attomey’s entitlement to foes for court services is not eliminated

when the court does no more than remand the casc to the Sceretary . . ..” Importantly, the Morris
Court observed that “the district court may not consider services rendered in administrative
proceedings in determination of a reasonable attorney’s fee under subsection (b)(1).” Id.

In this case, Plaintiff’s attorney is clearly seeking payment of a fee for services which she

rendered while this case was pending in Court. In view of the Fourth Circuit’s rulings in Conner and

Mortris, the Court finds that it has authority to consider Plaintiff's attorney’s Petition for Attorney’s
Fees under 42 U.S.C. § 406(b}) cven though it appears that Plaintiff was awarded benefils upon his
second application in issue in this case several months before Defendant requested remand and the
Court remanded this case. The services for which Plaintiff's attorney seeks compensation were
nonetheless performed in conjunction with Court proceedings, and Plainti[T received an award of

benefits.”? The Court finds therefore that it is appropriate to consider Plaintiffs request for an award

? At least one Court has concluded that it is nol appropriate to award attorney’s fees under
§ 406(b)(1) in an action remanded for further proceedings. See McGraw v. Barnhart, 370
F.Supp.2d 1141, 1147 - 1150 (N.D.Okla. 2005), discussing the Fourth Circuit’s decision in
Conner and declining to follow this Court’s decision in Claypool. The Court reasoncd that under
§ 406(b)(1)(A) remand does not constitute a “judgment favorable to a claimant . . . who was
represented before the court by an atiomey, [for which] the court may determine and allow as
part of its judgment a reasonable fee for such representation, not in exccss of 25 percent of the
total of the past-duc benefits to which the claimant is entitled by reason of such judgment . . .. ”
This Court finds that the Fourth Circuit’s decision in Conner is fully consistent with the intention
of Congress in cnacting § 406(b) and Courts finding to the contrary are reading that seetion 1oo
narrowly without considering the sorts of judgments which Congress has allowed the Courts to
make in social security cases. Congress has allowed that remand is appropriate under sentence

4
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of attorney’s fees in this case.
Allomey’s fees for representing a person in a social secunity disability case are paid when the
person 18 found entitled to benefits in an amount not to exceed 25% of the person’s past due benefits

award pursuant to 42 U.8.C. § 406, Gisbrecht v. Barnhart, 535 U.5. 789, 794, 122 S.Ct. 1817, 1821,

152 L.Ed.2d 996 (2002). 42 U.S.C. § 406(b)(1)}(A) states as follows:

Whenever a court renders a judgmenl favorable to a claimant under this subchapter
who was represented before the court by an altormey, the court may determine and
allow as part of its judgment a reasonable fee for such representation, not in excess
of 25 percent of the total of the past-due benefits to which the claimant is entitled by
reason of such judgment, and the Commissioner of Social Security may,
notwithstanding the provisions of section 405(i) ofthis title, but subject to subsection
(d) of this section, certify the amount of such fee for payment to such attomey out of,
and not in addition to, the amount of such past-due benefits. In case of any such
judgment, no other fee may be payable or certified for payment for such
representation except as provided in this paragraph.

four or sentence six of 42 ULS.C. § 405(g). Sentence four provides that “’[t]he court shall have
power {o enter, upon the pleadings and transcript of the record, a judgment affirming, modifying,
or reversing the decision of the Commissioner of Social Security, with or without remanding the
cause for a rchearing,” When the Court remands under sentence four, it has usually considered
the merits and has found some error in the agency’s decision requiring reversal of the agency’s
deciston and further administrative proceedings. Sentence six of 42 U.8.C. § 405(g) provides that
remand is appropriate upon the Motion of the Commissioner “for good causc shown before the
Commissioner files the Commissioner’s answer . . ..” With entry of an Order remanding a case
under scntence six 0f 42 U.S.C. § 405(g), the Court “does not tule in any way as to the
correctness of the administrative determination.” Melonyan v. Sullivan, 501 U8, 89, 98, 111
5.Ct. 2157, 2163, 115 L.Ed.2d 78 (1991). The Court retains jurisdiction over the case but closes
it and regards it inactive, If the agency continucs to deny benefits after further administrative
proceedings on remand, plaintiff may request that the casc in the District Court be reopened for
review of the agency’s decision. If benefits are awarded on a sentence six remand, plaintiff may
request that the case in the District Court be reopened for the purpose of entry of final judgment
n view of the award of benefits and an award of attorney’s fees. Thus, in view of sentences four
and six of § 405(g), the Court considers an Order reversing or vacating the final ruling of the
agency and remanding under sentence four and an Order remanding under sentence six with
benefits awarded on remand to be “judgment[s] favorable to a claimant” such that attorney’s fees
may be awarded for services performed in Court under § 406(b).

5
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The Supreme Court held in Gisbrecht as follows:

Most plausibly read, we conclude, § 406(b) does not displace contingent-fee
agreements as the primary means by which fecs arc set for successfully representing
Social Security benefits claimants in court. Rather, § 406(b) calls for court review of
such arrangemenis as an independent check, (o assure that they vyield rcasonable
results in particular cases, Congress has provided oneboundary line: Agreements are
unenforceable to the extent that they provide for fees excecding 25 percent of the
past-duc benefits. Within the 25 percent boundary, . . . the attorney for the successiul
claimant must show that the fee sought is reasonable for the services rendered.

Gisbrecht, 535 U.S. at 807, 122 §.Ct. at 1828. This Court applied Gisbrecht in Claypool v. Barnhart,

294 F.Supp.2d 829 (8.D.W.Va. 2003). Giving primacy to the contingent fee agreement, the Court
considered (1) whether the attorney’s fee requested was within the 25 percent boundary and (2)
whether the attorney had shown that his fee was reasonable for the services rendered. Having
determined that the requested fee was wcll within the 25 percent allowable, the Court determined
that the fee was reasonable considering the amount of timc the attomey spent on the case, the
attorney’s expetrtise in social security cases and the resulls which he obtained. The Court awarded
the requested attorney’s fee which amounted to $1,433.12 per hour for the work performed in the

case, See also Yamevic v, Apfel, 359 F.Supp.2d 1363 (N.D.Ga.2005)(awarding fee equivalent to

$643 per hour); Branncn v. Barnhart, 2004 WL 17374443 (E.D.Tex.)(awarding fee equivalent to

$304.40); Brown v. Bagnhart, 270 F.Supp.2d 769, 772 - 773 (W.D.Va. 2003)(awarding fee

equivalent to $977.20 per hour); Hearn v, Barnhart, 262 F.Supp. 2d 1033, 1037 - 38 (N.D. Cal.
2003 )(awarding fec equivalent to $450 per hour); Coppett v. Bamnhart, 242 F.Supp.2d 1380, 1385
(5.D.Ga. 2002) (awarding fee equivalent to $350 per hour); Dodson v. Barnhart, 2002 WL 31927589
(W.D.Va.)(awarding fee equivalent to $694.44 per hour).

In this case, the Court finds that the requested lee 0f $1,500 in addition to the $4,000 which
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the agency has paid Plaintiff’s attorncy does not amount to more than 25 percent of the pasi due
benefits which Plaintiff was awarded. It is not dispuled that the agency withheld $6,994.67 as 25
percent of the past due benefits awarded to Plaintiff and his dependents for payment of attorneys’
fees. The Court further finds that the requested fee is rcasonable. First, in accordance with Gisbrecht,
the Court gives deference to the contingency fec agreement between Plaintiff and his attorncy and
considers it rcasonable though in application it permits the payment of a fee to Plaintifi’s atiorney
which is no doubt well in excess of her usual hourly rate, Plaintiff’s attorney assumed the risk of loss
1n agreeing to represent Plaintiff on a contingency fee basis and has been successful in his behalf,
While Plaintiff’s attorney represents others in social security cases on the same basis, she is
occasionally unsuccessful and therefore recovers nothing for her services. Payment on a contingency
fee basis when she 1s successful is reconciliation [or the loss of payment for her scrvices when she
is not. Second, the Court considers Plaintiff’s attorney’s expertisc in social security cases, the time
she spent working on Plaintiff's case and the result she obtained. As Mr. Claypool’s altomey,
Plainti{I"s attorney in this case has a high level of experience in the litigation of social securily cases
administratively and in this Court. Tt 15 clear that she represented PlaintiiT very diligently in his quest
for bencfits encouraging him to file his sccond claim and seeking this Court’s review in two cases.
Plamuff appreciates her work in his behalf and consents to payment of the fee which she requests.
Plaintiff’s attorney spent 2.2 hours working on this case as it was pending in Court, and the matter
was remanded for consolidation with Plaintiff's first case. The Court finds that Defendant offers no
cognizable reason to reduce the amount of the fee requested. Accordingly, it is herchy QRDERED
that the Petition for Attorney’s Fees (Document No. 9.), is GRANTED. Defendant shall pay the

amount of $1,500 to Plaintiff’s attormey from the amount withheld from Plaintifl"s past due benefits
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for her attorncy’s fee and pay the balance remaining (o Plaintiff,

The Clerk is requested to send a copy of this Order to counsel of record.

£ QU

ENTER: July 27, 2005.

R. Clarkc VanDervort
United States Magistrate Judge



